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Jn the United States Circuit Court of Appeals, Ninth

Circuit.

SYDNEY I. WAILES,
Appellant,

vs.

DANIEL DAVIES and WM. H. SWEENEY, Sheriff

of the County of Eureka, State of Nevada,

Respondents.

Brief for Appellant.

Appeal from the United States Circuit Court, Ninth

Circuit, District of Nevada.

This is an action in equity to quiet title to a group

of mining claims, consisting of eleven, situated in

Antelope Mining District, Eureka County, State of

Nevada, and to obtain a perpetual injunction as

prayed for.

STATEMENT OF THE CASE.

On the 1st day of January, A. D. 1905, the appel-

lant, Sydney I. Wailes, conceiving the land to be min-

eral, the property of the United States, and free and

open to location, exploration and purchase, located

"The Sydney," "The Victoria," "The Robert,"

"The Lee," "The Warren," "The Raj^nond," "The

Brenen," "The Morris," "The Ritner," "The Nil

Desperandum" and "The Daniel" mines (each claim

being 1500 ft. in length by and of the width of 600 ft.,

lying parallel and contiguous or longitudinal and

contiguous to each other), by complying with the

provisions of the Acts of Congress and the laws of

the State of Nevada governing and regulating the



location and appropriation of lode mining claims.

Appellant ever since such location has been and now

is in the actual possession of said several mines, and

annually has expended not less than one hundred

dollars on each of said claims as required by Sec.

2324 of the U. S. Rev. Statutes.

Prior to such location the above property (bearing

different names) was in the possession of and claimed

by the Whalen Consolidated Copi3er Mining Com-

pany, a corporation incorporated under the laws of

the State of Illinois. The said corporation (as

claimed b}^ appellant) did not do or cause to be done

sufficient or any work or make any expenditure upon

either of said mines as annual work or otherwise for

the year 1904, whereb}^ said mining property and

whatever rights said coi'poration had therein be-

came and was forfeited to the United States upon the

arrival of Jan. 1st, 1905, the title thereto reverting

CO instanti to the Government, and the land then be-

came "and was open to relocation in the same man-

ner as if no location of the same had ever been

made." (Sec. 2324 U. S. Rev. Stat.)

The respondent Davies claims his rights by au-

thority of a judgment obtained by him in the District

Court of the Third Judicial District in and for

Eureka County, Nevada, on the 29th day of De-

cember, A. D. 1904, against the "WHialen Consolidated

Copper Mining Company, a corporation, issuance of

execution thereon on the 30th day of that month, and

levy upon the property by respondent Wm. H.

Sweeney, Shex'iff of the County of Eureka, on the



31st day of December, 1904, and sale by him at public

auction to respondent Davies on the 18th day of Feb-

ruary, 1905, and execution, delivery and recordation

of a certificate of such sale and purchase.

Eespondent further alleges that the Whalen in-

corporation did the annual work for the year 1904

(Tr., p. 53, par. 14). and in that year (1904) one

Charles Lay, "with the consent of his said co-owners,

and representing: himself and said co-owners during

the year 1904, conspired with plaintiif, Sydney T.

Wailes, to make the locations of the several mining

claims, and that said attempted locations and relo-

cations of valid and existing locations of said mining

claims were made for the puipose of defrauding and

cheating said Daniel Davies out of the moneys found

due him." (Tr., pp. 55-56. par. 20.)

It is admitted by respondent that he did not do or

cause to be done any work on the property during the

year 1904 as a judgment creditor of said corporation.

(Tr., p. 54, par. 16.)

There are no findings of fact other than the con-

clusions of the Court expressed in its opinion.

The Court below detemiined the validity of the

acts done by appellant necessarv^ to constitute valid

locations in the following language:

"No issue has been raised as to the regularitv of

"the execution sale, and, although there has been

"some contention as to the time when the relocations

"were made and the discovery work done, still the

"weight of testimony is to the effect that stakes were

"-erected, monuments placed, comers marked and

"the discovery work done on eacli claim alleged to
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"have been relocated by Wailes in strict accordance

''with law." (Tr., p. 353.)

The specification of errors are specifically set forth

in appellant's assignment of errors (Tr., pp. 377-

381), and are herein presented seriatim.

It is deemed expedient to consider assignments

c, d, e, f, g and h, together, because the testimony

applicable to one alleged error is directly or indi-

rectly applicable to each of the other errors.

The foregoing errors present the following propo-

sitions of fact and law to be determined by this

Court, viz.:

1st. Was the land open and free to location on

the 1st day of Jany., 1905 ?

2d. Did the Whalen Consolidated Copper Mining

Company do or cause to be done in the year 1904 the

annual work required by sec. 2324 of the Federal

Mining Act?

3d. Was the work done by Col. Charles Lay in

the year 1904 on three mines, viz., the ''Prince of

Wales," the "Copper Nut" and the "Amazon," done

by him at the instance or request or knowledge of

said corporation?

4th. Was such work done by Col. Chas. Lay for

his personal benefit, or was it done by him to inure

to and for the benefit or use or said corporation as

annual work ?

5th. Does not the Government exact from the

claimant a full performance of his contract?

6th. Can a claimant of a mineral lode retain any

rights under his contract with Government without



any work done by him, and claim work done by tres-

passers or a stockholder for his personal benefit to

be claimant's annual work, and is not such claim an

attempted fraud upon Government?

7th. Is there any relation of trust existing be-

tween a stockholder and the coi*poration, until a

trust is declared by a court in equity?

8th. Has not the Whalen Co. become obsolete by

inertia as to annual work for three years prior to

Jany. 1st, 1905?

Each of which propositions of law and fact w^ere

determined by the Circuit Court adverse to appellant.

To substantiate the alleged errors I respectfully

submit that the testimony of four of the directors of

the Whalen Co., viz., Wm. L. Flook, S. H. Griffin,

Warren S. Kilmer, and Raymond B. Price, establish

the fact that the corporation had no money to do as-

sessment work, and that they, the directors or cor-

poration, did not do or cause to be done any work

upon said mines in the year 1904, and that they did

not have any knowledge that any work had been

done by Col. Charles Lay on the property or any part

thereof, and that such work cannot inure to the bene-

fit of the corporation as annual work.

Wm. L. Flook, director, testified (Tr., p. 118) as

follows: "To the best of my knowledge and belief

no work whatever was done by this company, or by

anybody on its behalf during the year 190-1. In De-

cember, 1902, Col. Lay and myself went to the mines

and did the assessment work for the year 1902.

Whether any work was done in 1903 by anybody I

do not know."
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S. H. Griffin, secretary, testified: "Have the rec-

ord book of the company [produces Pltft's. Ex. No.

1]. Was elected March, 1904. I was not present at

the meeting.

"Have you in j^our custody the books of the com-

pany showing receipts and expenditures during

1903-1904 and 1905, or any of those years? A. Not

as late as that; no, sir.

"What books have you showing receipts and ex-

penditures? A. Back in 1898 and 1899.

"Where are the books for 1903-1904 and 1905?

A. There weren't any books kept. [Page 98.]

"Have you ever received any money as secretary

of the company or had charge of any ? A. No, sir.
'

'

(Page 99.)

Warren S. Kilmer, president: "I will ask you if

at any time during your directorship of the company,

that comjDany did or authorized any assessment work

to be done upon the mines of the company in Ne-

vada? A. No, sir.

"I will ask you if, at any time during your direct-

orship of the company, the company had any money

with which it would have been possible to do assess-

ment work? A. No, sir.

"I will ask you when you finally resigned from the

Whalen Consolidated Copper Mining Company,

whether the reason that you resigned was that it had

no mone}^? A. That was one of the reasons; yes,

sir. [Page 105.]

"Who had charge of the work in Nevada for the

Whalen Company during 1902-1903? A. The

Whalen Co. of itself was not doing any work then.



**Who was out there for it? A. No one that I

know of." (Page 106.)

Raymond B. Price, treasurer, testified: "What
was done at that meeting? [Director's meeting

about April, 1904.] A. The only thing I recollect

is that officers were chosen. I think Mr. Kilmer was

president, Mr. Griffen as secretary, and myself as

treasurer. I remember of nothing else being done.

"Were any funds turned over to you as treasurer

of that company at that time, or at any other time?

A. I have never received an}^ treasure record. I

never heard of any money being in the treasury nor

ever received any. [Page 111.]

"To your knowledge did the directors or any di-

rector, or any officer of the Wlialen Company or the

company itself, do any assessment work in the year

1904 or authorize anybody else to do it? A. I don't

know of any assessment work being done by the

company in 1904. Certainly there was no money to

pay for any.
'

'Or at any time since ? A. Or at any time since.
'

'

(Page 112.)

The minute-book (Pltffs. Exhibit No. 1) is silent

as to any assessment and all other matters pertaining

to the business of the corporation during the year

1904.

It is quite evident from the above testimony that

the claimant of the property, the corporation, did not

do or cause to be done or intend to do the annual

work or any work upon the mines or any of them for

the year 1904.
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It becomes necessary now to learn from the evi-

dence the causes and purposes which led Col. Charles

Lay to go upon the property and do the acts com-

mitted and done by hitn in the year 1904.

That Col. Lay was a stockholder to the number of

twenty-two thousand shares, and had been such

holder and owner since the year 1901, stands asserted

by respondents and admitted by appellant. As early

as the year 1901 the indifferences of the corporation

to do the annual work is made manifest.

Col. Charles Lay testifies (page 216) : "In 1901 I

asked a number of people to join me that were own-

ers of the stock, and only one them to pay me back

some of the money I had paid, would do so, in sending

money to have the work done. In 1901 I think it

was we sent some. The case was then in the hands of

a receiver and I put up one-half of the money and

the Billings Estate the other half, by which a man

was sent out to do the assessment work. In 1902.

they all refused to do it and I raised private money

and sent out to have the assessment work done. In

the meantime it was taken possession of by William

Whalen and a gang of men and they were put off.

In 1903 I went out to the United States Court in

Carson City to attend to that case. In 1904 I went

again to that Court and I came back to the property.

[Tr., p. 216.]

"Who paid for the assessment work in 1902? A.

It was paid by myself and the Billings Estate, M.

Gunderson, who was the representative, he furnished

the money for me to pay for it.



**In 1903 who paid it? A. I did myself with

money I borrowed.

"What, if any, efforts did 3^011 make in 1904 to

induce the company or the stockholders of the com-

pany to do the assessment Avork for the year 1904?

A. I went to all the large stockholders and asked

them to pay me back some of the money I had paid,

and if they did I would continue to do the work.

"Did you go to the mines in 1904? A. I did. I

took some of the ore out.

"When did you reach there? A. About May.
'

' State what you did. A. I went there and I had

a few hundred dollars with me and I got Mr. Leigh-

ton to send off for some miners. We had two or

three there, and we took out the ore from the ' Prince

of Wales' and some from the 'Copper Nut' on the

diunps, and in the meantime Mr. Leighton and I had

taken up some other claims and we took ore from

them and I shipped that on, twenty-three tons of it,

to California and twelve tons of it to Salt Lake City,

and it brought me so largely in debt that I declined

to go any further with it.

"What object did you have in doing that work?

A. To reimburse myself for moneys I had spent on

it before.

"How much did that amount to that you had spent

before? A. I expended in 1901 $800.00 beside my
expenses in going out there and back, and other

things pertaining to the camp, about $1200. In 1903

I expended near $1500.00. In 1904 I was under the

expense of going to Carson City when the case was

tried there.
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"What authoriity did you have from the company

to go on the mines in 1904 and do work? A. None

whatever. I was virtually a trespasser there. I

went there trying to get the money out by selling

ore to reimburse me.

"How long a time were you at the mines in 1904?

A. I got to the mines in May and was there until

the 1st of July. I got hack again about the 22d or

23d of December and was there until about the 31st

of January.

"What time in 1904 was it that you had these talks

with the stockholders which you have testified to?

A. Here in October and November. I first had talk

with two of them before I went out there in May,

and I was trying to get them to put up money.

"Was there to your knowledge any work done by

the Whalen Copper Co. in 1904 ? A. There was not.

"Did you at the time of doing that work have any

intention of doing assessment work for the company?

A. None whatever." (Tr., pp. 216, 217, 218, 219.)

The foregoing testmiony of Col. Charles Lay is

fully corroborated by the testimony of William H.

Flook (Tr., pp. 117- 118): "Mr. Whitney and my-

self represented at that stockholders' meeting Mr.

G. M. Gunderson, the owner of over twenty-four

thousand shares of stock. Mr. Gunderson was a

client of the law firm of Sears, Meagher and Whit-

ney, Mr. Whitney being a member of that finri and

I a lawyer connected with that firm. During the

summer of 1904 there was presented to myself by

Col. Charles Lay the question of doing the assess-
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ment work for the year 1904. I may be wrong about

the time of the year, but it was in 1904 sometime.

Colonel Lay asked if we were going to do the assess-

ment work. I took the matter up with our client and

he Informed me that he was disgusted with the

amount of money he had already sunk in the prop-

erty and that he declined to advance an}^ more

money. I pointed out to him that the result of so

doing would probably be a loss of the property, be-

cause I did not believe any other stockholder would

put up the money for this purpose. He stated that he

did not care anywaj^; that he has done and did not

propose to put up any more money, and I so in-

fomied Col. Lay"—by the testimony of Warren S.

Kihner. (Tr., pp. 107, 108.)

"Then when it came to doing the assessment work

he [Lay] came to me to borrow the money to do the

assessment work and I finally let him have it. Could

you state amount *? A. My recollection is about

twelve hundred dollars. That includes Walcott 's ex-

penses to go out there, and the whole thing was about

twelve hundred dollars, and I have loaned him at

various times since. I loaned him seven hundred

dollars. He was in Florida and wrote to me to send

him a thousand dollars to pay some men that he had

hired that were working on the property, and I re-

plied that I couldn't do it, but after another letter

from him I sent hhn seven hundred dollars, or rather

I sent it to the Bank in Nevada to be placed to his

credit.

"What was the bank? A. The Eureka County

Bank.
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''Did Lay tell you at that time that you advanced

the various sums of money to him, or at any time

since, that he was endeavoring to save this property

for the company? A. No, sir; my relations with

Lay was a personal matter. It was not a companj^

matter at all"—^by the opinion of Judge Hawley

(page 295) and the testimony of Robert S. Benson

(page 214).

The legal deduction from the above testimony is

that the corporation, as a corporate body and claim-

ant under governmental privileges, has, including

the year 1902, and ever since, been in default in the

annual expenditure of one hundred dollars upon each

claim or any claim and by its inertia has treated its

obligation with the Government, conscious of the

penalty attached, as forfeited; in short, the corpora-

tion by its nonaction impliedly assented to the right

of any citizen to avail himself of the privileges

granted by section 2324, and impliedly abandoned

and yielded up to Government whatever rights it

may have acquired.

Deluded stockholders, two or three in number, well

knowing the forfeiture penalty, and conscious of the

masterly inactivity of the corporation to preserve

whatever rights in the property it or stockholders

may have, in the year 1902 contributed a sum of

money sufficient to preserve his rights and the rights

of the corporation by doing the work, and in that

manner stenuned the tide. In 1903 Col. Charles Lay,

a stockholder having 22,000 shares, and all other

or any other stockholder having declined to preserve

the rights of the corporation by contribution, "raised
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private money and sent out to have the work done."

In 1904 Col. Chas. Lay again importuned some of the

forsaken stockholders to contribute sufficient for the

annual work, but was unsuccessful.

It is quite convincing that up to this time Col.

Lay's efforts were to protect the stockholders and

preserve the corporation, but when the corporation

and leading stockholders each absolutely declined

to give anything to protect his or their shares, such

declination left Col. Lay not only legally, but mor-

ally, at liberty to act as he deemed best to obtain some

recompense for the cost of his 22,000 shares beside

the moneys expended by him in his efforts to pre-

serve the rights of all the stockholders and the cor-

poration. When he entered upon the property in

1904, can it be successfully asserted that the same ob-

ject governed him in his purposes as in the previous

years ? He testifies
: '

' I went there to reimburse my-

self for moneys I had spent on it before." Such

motive cannot be successfully controverted. When he

entered into possession in 1904, he commenced to as-

sort the ores on the dump and to extract the ore in

the mines, not only in the Prince of Wales and Cop-

per Nut, but from a claim owned by himself and

Leighton, for the purpose of transportation to reduc-

tion works. His work in previous years had been for

development purposes as annual work. No ore was

then assorted on the dump ; no ore was extracted from

the mines and mingled with ores from other mines

and transported. While, in 1904, the work was ex-

tracting, carrying away and conversion for remu-

neration.
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It is such work that respondents claim was done

by the Whalen Con. Copper Mining Co. as being

a fulfiUment of the requirements upon claimants of

lode claims imposed by section 2324.

Govermiient requires good faith on the part of

every claimant. If the ore extracted and shipped by

Col. Lay had been remunerative, the Whalen Com-

pany could have recovered its value beside damages,

if any damage to the mine in the working had

occurred. Col. Lay could not recover from the cor-

poration for the money expended in the working,

transportation and reduction of the ores because

he entered upon the property without authority or

permission. He stands in fact and law a trespasser.

The foregoing presents in substance the facts upon

which appellant claims his right of recovery. The

questions of law arising thereon are hereinafter spe-

cifically stated.

Respondents in support of their claimed rights

rely upon evidence, oral and documentary, to estab-

lish a fact that the work done bj^ Col. Lay was done

by and for the corporation and inured to its use

and benefit as annual work, and that Col. Lay and

other co-owners of stock conspired with Sidney I.

Wailes, appellant, to cheat respondent Davies out

of the money due to him.

It will be obsei*\^ed that each and every stipulation

relating to the taking of depositions by the litigants

state that objections to the admissibility of such tes-

timony might be taken on the trial as effectually

as if interposed at the time of taking the deposition.

It was upon the trial agreed that the entire testinaony
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might be read subject to objection and that the Court

in its deliberations would consider only that testi-

mony which in its opinion was admissible.

Upon the conclusion of the case and before argu-

ment appellant made in writing the following motion

(Tr., p. 3511) :

"Mr. MITCHELL.—Before proceeding to argue

this case I desire to have the records show a motion

to strike out the testimony of T. A. Burdick, J. E.

Norris, James Mackey, Frank C. Lewis, M. W. Shaw

and Daniel DaAdes, to strike out from the testimony

of those witnesses each and every admission, declara-

tion, statement and repetition therein contained,

made either by Charles Lay or George W. Leighton,

proving or tending to prove any act or performance

by the Whalen Consolidated Copper Mining Com-

pany of work done on the property in dispute in the

year 1904. Upon the ground that defendants have

failed to prove an}^ power from said corporation to

said Lay or Leighton so to do, and further to strike

out all hearsay evidence contained in the testimony

of each of said witnesses ; also all irrelevant, incom-

petent and iimnaterial testimony therein contained.

Specifications of the matter sought to be stricken out

will be presented in plaintiff's oral argument."

No ruling having been made by the Court upon the

foregoing motion, it becomes necessary to examine

respondents' oral and documentary evidence to deter-

mine what portion thereof, if any, is legal and ad-

missible, and then learn what portion, if any, of im-

material, irrelevant and incompetent matter was con-

sidered by the Court in its opinion.
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Excluding the question of fraud, which will be

hereinafter briefed, and confining myself to an ascer-

tainment of the question, Was the work done in 1904

annual work done by the claimant as required by sec-

tion 2324? it is deemed advisable to refer to re-

spondents' testimom^, for the purpose of showing

that, upon the question above stated, there is not any

evidence in the deposition of either T. S. Burdick

(pp. 235-242), Frank C. Lewis (pp. 260-269), James

Mackey (pp. 249-259), J. E. Norris (pp. 242-249),

or in any of the several exhibits introduced in evi-

dence by respondents admissible, neither does it con-

trovert the testimony of appellant hereinbefore

quoted and contained in the several depositions in-

troduced by him.

The attention of the Court is directed to the fol-

lowing objection made by appellant and respondent's

reply thereto (p. 239)

:

"Did you have any conversation with him [Lay] I

A. Yes.

"Relate the conversation.

"Objected to by the counsel for plaintiff on the

ground that the conversation and declarations of

Charles Lay at that period of time on the property

or elsewhere is irrelcA^ant, immaterial and incompe-

tent.

"Counsel for defendants propose to subsequently

connect Charles Lay with authority to act for and in

behalf of the Whalen Consolidated Copper Mining

Company and the stockholders thereof."
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The same objection was taken to the testimony of

each of the other witnesses, viz.: Frank C. Lewis,

James Mackey and J. E. Norris.

Respondents have wholly failed, at any time, to

introduce any testimony to the effect that Col. Charles

Lay had the authority promised to be proven, or that

he occupied any relation whatever to said corpora-

tion other than as a stockholder, while appellant has

proven beyond a reasonable doubt that no such au-

thority was given.

Exhibit No. 6 (p. 275) is a letter from Charles Lay

dated January 30, 1905, and should not be considered

as evidence, because Col. Lay, without authority,

could not bind the corporation, neither could he im-

pair or prejudice the right of the appellant without

authority and no such authority exists.

Appellant asserts the same rights to respondents*

Exhibit No. 7 (p. 277), Exhibit No. 8 (p. 274), Ex-

hibit No. 9 (p. 278), Exhibit No. 10 (p. 280), Ex-

hibit No. 11 (p. 282).

Exhibit No. 12 (p. 387)^ bears date June 17, 1898,

and is wholly irrelevant.

Exhibit No. 13 (p. 390) is an affidavit made by

Geo. W. Leighton as proof of labor for the j'ear

1903.

Exhibit No. 14 (p. 388) is proof of labor for the

year 1902.

Exhibit No. 15 (p. 391) is a notice of location made

in 1903.

The last above includes all the testimony offered

by respondents to refute appellant's testimony that

the mine located by appellant was at the time of lo-
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cation Jany. 1st, 1905, free aud open to location in

the same manner as if no location of the same had

ever been made, excepting the testimony of Daniel

Davies and Mr. W. Shaw, which will be considered

on the question of fraud.

Uj^on the foregoing testimony of appellant and re-

spondents the circuit court concluded as a question

of fact and law that the work done by Col. Lay in

this year 1904 on the '^ Copper Nut," the "Prince of

Wales" and the ''Amazon" was sufficient, and inured

to the benefit of the Whalen Consolidated Copper

Mining Company which appellant contends is error

in fact and in law.

No Avork having been done on the remaining eight

mines, they must have reverted to the United States

eo instanti, and appellant having legally located the

same, the title was vested in him unless he is guilty of

the alleged fraud and conspiracy.

Appellant Sydney A. AVailes having been called as

a witness, on his direct examination testified to his

citizenship, the same having been denied.

Upon cross-examination he explains fully the cause

which induced him to make the several locations and

the manner in which the same was made. I copv the

same in full, the whole thereof being pertinent to the

fraud and conspiracy charged.

DEPOSITION OF S. I. WAILES.

"Cross-examination by Mr. FOOTE.
"Q. Tell me where you first met Charles Lay?

"A. I first met him in Washington, D. C, a few

years ago. He was a friend of the family, and I

used to see him around the house then.
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*'Q. Did you have any conversation with Mr.

Lay prior to your going to the mines of the Whalen

Consolidated Copper Mining Company in the latter

part of 1904, in reference to going there?

''A. Do you mean verbal or written conversa-

tions ?

"Q. Either? A. Yes, sir.

"Q. What was it?

"A. If you will let me tell the history, it will

probably be the best way to get at it.

''Q. Well, whatever it is, state.

"A. In November, 1903, I went to San Francisco

and accidentally met Col. Laj^ on the train. He got

on at Reno. He had been at the mines and we talked

over the subject. He said he was pretty hard up

for money and wanted to know if I had money to

put in; but the subject didn't interest me. I saw

Col. Lay once or twice in San Francisco aftenvards

in the fall of 1904. I think that summer Col. Lay

went to Florida, and we corresponded about some

other business. Then in the fall of 1904 he wrote me
stating that they were very much up against it in

finances, and the company had practicalh' gone out

of business, and they were afraid of losing the prop-

erty. He also said the he had given up all hopes

of doing anything in the matter, and referred to our

convei'sation in which he told me all about the prop-

erty, and said tliat there was a man in Chicago by

the name of Benson, Robert L. Benson, who he

thought would try and get hold of the property, and

that he thought there would probably be some money

in it for me if I could get in touch with Benson and
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put up some money with Benson and get hold of the

property.

' * Q. We only want w^hat was contained in your let-

ters, or conversation between yourself and Law; ?

"A. Well, I think I have given the facts up to that

time.

"Q. Was any of this in the form of letters between

yourself and Lay? A. Entirely.

"Q. Have you any of those letters?
'

' A. No, sir, I don 't think I have kept any letters

because they were difficult to read.

"Q. They have all been destroyed, have they?

"A. Yes, sir.

"Q. Have you any interest in the Nevada Central

Copper Company? A. None whatever.

**Q. Do you expect to pass these claims over to

that company?

"A. Yes, sir, on the projjer conditions. I have

put in my time and money there.

"Q. Have you had any consultation with Col. Lay

in regard to that ? A. None whatever.

"Q. With whom have you had consultation in

regard to that? A. With Mr. Robert L. Benson.

^'Q. Who advised you to go to the mines in the

latter part of December, and why did you take a spe-

cial train there ? A. I went on my owai advice.
'

' Q. Why did you take a special train ?

*'A. Because it was the only way of getting there

and getting away. My time, understand, was pretty

valuable at that time, and I had to get back to San

Francisco on Monday, and I had to take a special
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train or not get there. You understand there is only

one train a day from Palisade to Eureka.

''Q. Do you know what did you arrived at the

Camp '?

"A. It was on a Friday. Sunday was the first.

That was on Friday the 30th. I can tell by referring-

to a calendar. I left Friday afternoon at three

o'clock if my memory serves me.

"Q. Did you post any of the relocation notices

on the pix)perty on Friday?

"A. No, sir, I did not.

"Q. Did you post any notices of any kind what-

soever? A. None whatever.
'

' Q, Did anyone post any for you ?

"A. No, sir, not to my knowledge.

*'Q. As a matter of fact, didn't Col. Lay arrange

for that special train and have an arrangement with

you that he was to pay for it ?

"A. No, sir, Col. Lay didn't pay for it.

"Q. Didn't he arrange for the special train?

'
' A. Yes, sir ; he arranged for the special train be-

cause I wired the superintendent, and he wired him

because he knew him and I thought he could make

better arrangements.

"Q. Have you any understanding or arrange-

ment, direct or indirect, with Col. Lay whereby he

is to reimburse you for any expenses you have in-

curred in the relocation of those mines, or has he ad-

vanced you any money for the purpose of relocation

of those mines? A. None whatever.
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''Q. Lay at no time has sent you anj^ money or

made any arrangement with you to reimburse j^ou for

anything in connection with those claims?

**A. None at all.

' * Q. Did you ever know anything about the ground

before you went there?

"A. Only from his description.

"Q. You never saw it before?

''A. I never saw the property before.

"Q. And then you took these particular claims

up as relocations from what Col. Lay had told you

of their value?

"A. I had also made inquiries in San Francisco

as to the Nevada property. Not as to this special

property, but as to copper properties. The main

factor was that Mr. Benson thought it was proper to

put monej" into it.

1 ) v'Q. Well, that don't answer the question.

'*A. You asked me my reason for going into it.

'*Q. Bidry-ou relocate any other claims besides

these iWhalen 'G9mpany claims ?

- 'lit \A.:- i i Ten others, yes, sir.

miif%)i:Wha(tiimieiie8tl'lxave you in these relocations

^W:? ; li ^- A-i iTiieyiiarfe baine.

"Q. Are you paying all the expenses of this liti-

gajliioja ? . i ' > ;-Al i : iNsot ^ireistly ; no.

li'^Q^si Who/is: payingifehem?

-iif'A. 'iJVIx; Benson -and I are paying them jointly.

1 iVQl <I^ Col. Lay paying any part of it?

io1*jAi' '
• None whatever.

' * Q. Have^oU'aUy agreement with him as to that ?

"A. None whatever.
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**Q. You state, then, that you liave no arrange-

ment or understanding of any kind with Col. Lay as

to any interest he is to have in these relocated mines 1

*'A. I do.

**Q. They are your property and yours alone?

"A. Yes, sir.

"Q. And you have paid the entire charges in con-

nection with their relocation?

"A. I and Mr. Benson.

"Q. Together? A. Yes, sir.

"Q. But you are to transfer them to the Nevada

Central Copper Company?

"A. To the Nevada Central Copper Company,

provided they do certain things.

"Q. What are those certain things?

"A. Pay me enough money.

''Q. How much money do you want?

*'A. I don't think that is fair on this inquiry.

^'Mr. FLOOK.—Neither do I.

"Mr. FOOTE.—Q. Did you go out over the prop-

erty w'ith Mr. Leighton on Saturday?

*'A. Yes, sir, it was Saturday.

**Q. Did you see a man named Davies there, the

defendant in this suit? A. No, sir.

'
' Q. Do you know him ?

**A. I don't know him, and I didn't see him.

*'Q. Did you see any men working there or walk-

ing around?

**A. I saw Trimbath and young Leighton, both of

whom were working for me afterwards.

'*Q. Did you know there had been a levy by the

sheriff on this property?
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''A. I heard them talking of it, discussing it in

the camp. That is all I knew of it.

**Q. You did place some notices of locations of

mines before January 1st, did you not?

**A. I placed no location notices.

*

' Q. Were you with anyone when they placed loca-

tion notices for you ? A. No, sir.

*'Q. Were there any location notices posted on

Friday or Saturday that you know of?

"A. No, sir, not that I know of.

*'Q. Did you order them placed?

"A. I ordered them placed on Friday night or

Saturday morning.

"Q. Whom did you order to place them?

"A. I made Leightonmy agent and told him to em-

ploy Trimbath and his son in the work that was to

be done on those claims—the discovery work. I made

Leighton responsible for the placing of the notices.

"Q. Tell me just what you did there on Friday

and Saturday, when you were there, as particularly

as you can.

*'A. On Friday I arrived there rather late, and

there was nothing done Friday afternoon but talk.

I reached there six o'clock and had a good supper

and sat around, and Saturday morning I wanted to

take a look at the property, and Leighton and I went

out and walked over the property. We went on the

Prince of Wales incline and looked into that, and I

took some samples of the ore, and then we returned

to the camp just about in time to get dinner and take

the train.

"Q. Was that all that you did?
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''A. That is all.

*

' Q. Do you know Mr. M. W. Shaw ?

*'A. Yes, sir, he was at the camp at the time.

"Q. Did 3^ou see the sheriff or one of his deputies

on the ground at any time you were out there on the

ground? A. No, sir, I did not.

*'Q. On Saturday afternoon, when you were on

the premises, did you tell Leighton to take a crack

at anybody—I mean, shoot at them?

"A. No, sir.

"Q. Did you have any conversation of that kind?

"A. I can't remember it, and if I had any such

conversation I would have remembered it.

"Q. Did you have any maps of the ground there

before you went down there?

*'A. I had a map that was made out by a man
named Walker some time ago, the engineer in charge.

Col. Lay gave me that at the time we met in 1903.

"Q. As a matter of fact them, most of your

knowledge of these mines in Nevada came from con-

versations and latters with Mr. Lay?

"A. Most of it, yes, sir.

"S. L WAILES.''
The above testimony is not cross-examination of

matters testified to in his direct examination, but new
matter, and thereby becomes respondents ' testimony.

From the testimon^v a taint of fraud between appel-

lant and Col. Charles Lay, or any person whomso-

ever, is invisible even to the mental ej'-e. It stands

uncontradicted in every material part, and is a con-

vincing truth that Col. Lay and the witness are, so

far as fraud or conspiracy existed between them or
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any owner or co-owner or stockholder to cheat or de-

fraud respondent Davies out of his money, as distant

and as independent of each other as the letter A is

from Z in the alphabet. Respondents' witness J. E.

Norris (p. 248) did testify that he heard at a dis-

tance of sixty yards Wailes tell Leighton, speaking

in an ordinary tone of voice, "take a shot at them,"

which is by Mr. Wailes (p. 212) and by Mr. Leighton

(p. ) denied, while respondent Davies testified:

**We [meaning himself and J. E. Norris] saw this

fellow and Wailes running like two coyotes there;

I was in the buggy and Gene was tacking the notices

up, and I says, 'Here, come down here,' and Gene

says, 'What is the matter?' I says, 'Look at those

two men,' and Gene got up and looked. I says, 'Who
are they?' He says, 'Leighton,' and I says, 'Come

down here and have a drink,' and I pulled a bottle

out of my pocket, and I says, ' Come down, ' but they

wouldn't and went off.

"Did you know what they were doing?

"A. No, I don't know what they were doing, but

I could see by the acts there were running away;

they seemed to look small and cowardly when I called

to them, and they didn't come." (p. 346).

I quote the above, not as matters material, but for

the purpose of enabling this Court, in so far as it

may, to form some opinion as to the credibility and

character not only of the witness, but of the respond-

ents.

The entire testimony of Davies (pp. 335-349) re-

lates to conversations, declarations and acts done by

Charles Lay and George M. Leighton, and is a med-
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ley of incoherent expressions requiring no comment

other than a request of the Court to read it.

It is inadmissible and irrelevant to the issues here-

in presented.

The attention of the Court is requested to a re-

view of the evidence of M. W. Shaw, who occupies,

as a witness, an exceedingly peculiar and extremely

unenviable position in this case. Notwithstanding

all of his testimony, excepting that portion relating

to his interview with appellant on the mine which

is herein quoted, is inadmissible and subject to the

same objections hereinbefore stated to the admissi-

bilit}^ of the testimony of respondents' several other

witnesses, I desire to place before this Court his

sworn statement of material and relevant matters,

so that this Court can determine whether the maxim,

^^Falsus in nno, falsus in omnibus/' should not be

enforced.

The following is all the testimony, direct and cross,

relating to appellant:

'*Q. Now, coming down to the time Wailes came

there; when, if any time, did Wailes go upon that

ground—were you there? A. I was.

"Q. Now, tell when.

'*A. Do you want me to tell when he got there

and how he got there %

''q. Yes, sir.

"A. He arrived there on the 30th day of Decem-

ber, 1904. Mr. Leighton met him at the train; he

also met Mr. Lay, who came from Eureka; Wailes'

special was on the sidetrack. Leighton drove them

both up to the camp ; I saw them coming up the road,
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and I was not expecting Mr. Wailes coming, because

there was no train; I wasn't looking for no special

train ; when I saw him coming I went into the cabin

and built a fire ; Mr. Wailes and Lay came in ; the

first words Lay said to me, he says, ' Shaw, what do

think of this that Judge Breen done?' I says,

* I don 't know. ' He says, 'He gave Davies everything

that he asked for.' He then introduced me to Mr.

Wailes. I asked Mr. Wailes if he had been in Eu-

reka; he says, 'No.' He says, 'I came on a special.'

I said, ' Is that so ?
' Mr. Lay spoke up

—

"The COURT.—What do you expect to prove by

this?

''Mr. CHARTZ.—I want to show just what Mr.

Wailes did upon the ground there towards making

the locations that he claims to have made; to show

that his notices were prepared by Mr. Lay, and he

simply had to sign them; that that was all that he

did, and had nothing more to do with them ; and to

show that Mr. Wailes was acting for Lay all the time.

We have shown Lay's ownership of twenty-two thou-

sand shares of stock in the Whalen Company, under

his own testimony, at that time, and that he still owns

it.

"The COURT.—I understand what you claim,

but I could not understand the relevancy of the testi-

mony that the witness was giving.

"Mr. CHARTZ.—I think he is coming to it, to ex-

plain just what Wailes did.

"The COURT.—Come right to that, if you please,

Mr. Shaw.
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"WITNESS.—All right. Mr. Wailes asked Mr.

Lay, he says, 'What do you want of me. Colonel, to

do?' He says, 'I want you to jump this property.'

'Well, now,' Colonel La}^ says, 'I am perfectly will-

ing to help you in any manner I can ; but if there is

going to be any after-clap to this thing, and I have

to go into court, I can't afford it.'

"Q. (Mr. CHARTZ.) I think you said. Colonel

Lay said that—who said that?

"A. Mr. Wailes.

"Q. I think you said Colonel Lay said that, but

it was Mr. Wailes that said that ?

**A. Yes, sir; he said, 'If there is any after-clap,

I can't afford it, because I am making rapid prog-

ress with my company.' Mr. Lay says, 'You need

have no fear. I will see that you don't have to go

into court ; all I ask of you to do is to sign these i)a-

pers that I have written out, put your foot on the

property, and that is all. ' He says, ' I am your man.

'

"Q. Who said 'I am your man'?

"A. Mr. Wailes.

"Q. What papers were they ?

"A. The relocation papers.

"Q. Relocation notices? A. Yes, sir.

"Q. What was done?

"A. Mr. Wailes sat down and signed the papers

in my presence.

"Q. Who handed the papers to Mr. Wailes?

"A. Mr. Lay.

"Q. And Mr. Wailes signed them in your pres-

ence? A. Yes, sir.
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*'Q. Now, then, what was done with them?

*'A. There w^as nothing done with them that

night; they left them there on the table; the next

morning Mr. Leighton and Mr. Wailes started out

to post the notices.

**Q. Would that be on the 31st?

*'A. That w^is on the 31st.

''Q. That w^ould be on the 31st they started out

to post the notices ?

"A. Yes, sir ; I went down to the well for w^ater

—

just as they started out I started out. When I was

coming back from the well I met the deputy sheriff

and Mr. Davies coming down the road in a buggy.

"Q. Norris, the deputy sheriff?

'*A. Yes, sir; right at the Copper Nut Mine;

they drove up to the Copper Nut Mine to place the

notice. Mr. Leighton and Mr. Wailes was there on

the top of the hill, probably a hundred and fifty feet

from the deputy sheriff and Mr. Davies. I saw

Leighton commence to run from Wailes. I didn't

understand what he was running away from Wailes

for; but I went on back to the cabin. When I got

back. Lay opened the door, and he says, 'Well, did

you seethe deputy sheriff?' I says, 'I did.' 'Well,'

he says, 'I call that Norris a son-of-a-b.' I says, 'He

is putting up the notices just the same.' 'Oh, yes,'

he says. I unhitched my team and came back into

the cabin; just as I got in Mr. Wailes came in.

'Well,' he says, 'the sons-of-b's are here; did you

see them?' Lay says, 'Yes, I told them I would not

recognize them'; he says, 'Where is Leighton?' He
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says, 'Leighton is running like a scared deer taking

down the notices.' He says, *Is he taking down the

notices that we put up?' He says, 'Yes.' He says,

* Shaw, you go out and tell Leighton to stop. ' I went

and I could not find Leighton, so I came back, and

Avhen I got back Leighton was there at the cabin.

That noon Mr. Wailes went away.

'Q. What notices were the deput,y sheriff and

Mr. Davies putting up—w^hat kind of notices were

they? A. Notices of sale.

*

' Q. Sales or writs of attachment ?

"A. Ma.ybe it was a writ of attachment.

"Q. They were sheriff's notices?

'*A. Yes, sir.

*

' Q. Before Wailes left, what conversation did you

have with him with reference to your emplojTiient ?

''A. The evening before

—

''Q. That would be on the 30th?

"A. On the 30th; we were going to supper, and

Lay says, 'Wait a minute, Mr. Wailes, I want you

when you go in—there is a man there by the name

of Trembath, and Ollie Leighton, Mr. Leighton 's

son—during the supper I want you to state to those

men that from this day they are w^orking for you.'

He said, 'AH right.' He did so, during the supper

he passed those remarks, and Mr. Trembath says,

'I don't care who I am working for so long as I get

my pay.' Mr. Wailes says, 'Well, you can look to

me for your pay, and if you don't get it, why you just

make a howl about it.' He says, 'I will do that.'

The first month he didn't get his pay, and he made
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a howl, but not to Mr. Wailes ; he wrote to Lay, and

Mr. Lay had alread}" sent the money, but it didn't

come in tmie.

'

' Q. Lay told Wailes in jour presence to tell you

people that he was responsible thenceforth?

''A. Yes, sir."

Upon cross-examination he testified as follows

:

"Q. (Mr. MITCHELL.) Now, Mr. Shaw, you

say you were present at the time Mr. Wailes—that

you never had met before—had talked as freely as

he did to you about his objects and his motives; who

was present when he signed those notices?

"A. Mr. La}^ and myself.
'

' Q. You were the only persons there ?

''A. Yes, sir.

"Q. Where was it signed?

"A. Right on the table in Lay's office where you

slept when you were there.

''Q. You are certain now that this conversation

occurred in that place, and there was nobody pres-

ent there but yourself and Colonel Lay and Mr.

Wailes ? A. Positive.

**Q. You cannot be mistaken about that?

"A. No, sir.

''Q. Do you know a gentleman by the name of

Mr. J. R. Maley? A. No, sir, I do not.

*'Q. Do you know a gentleman by tlie name of

H. G. Ilesworth? A. No, sir.

'

' Q. Can you tell me how these notices of location

signed by Mr. Wailes are witnessed by H. C. lies-

worth and J. R. Maley?
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''A. No, sir, I cannot tell you, only, if my recol-

lection senses me right, they were signed when they

lay on the table.

'*Q. But these witnesses were not present?

**A. No, sir, they wasn't, but the papers were

signed.

"Q. Is it not very strange that Mr. Wailes, if

you were there and he made so great a confidant of

you, if he w^anted a witness, that he would have asked

you to sign it? A. They were already signed.

*'Q. You testified that he signed it in your pres-

ence?

"A. I did; I didn't say the witnesses did.

'*Q. I say, it is not probable that, after Mr.

Wailes had talked to you as freely as he did about

his private affairs, and he wanted a witness to these

notices, that he would have asked you at the time he

signed it to witness it?

**A. Mr. Wailes did not pay no more attention to

tliese papers—I really believe the man don't know

what was in the papers.

''Mr. CHARTZ.—As I understand it, the witness

testified that these notices came all signed and wit-

nessed before they were put up ; is that right ?

'*A. Yes, sir.

''The COURT.—I believe it would be proper for

you to draw that out on your redirect examination.

"Mr. MITCHELL.—That is all, sir.

"Redirect Examination by Mr. CHARTZ.
"Q. Counsel on behalf of complainant has shovm

you tlie name of Mr. Ilesworth and of Mr. Haley as

witnesses to the notices of location.
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'*Mr. MITCHELL.—Every one is signed by Iles-

Avorth and Maley.

"Q. (Mr. CHARTZ.) H. G. Ilesworth and J.

R. Maley as witnesses—were those names on the no-

tice before Wailes signed?

"A. I Avould not swear that they were, but the

papers all laid there and Wailes signed them.

''Q. Did anj^body else sign them?

"A. No, sir; so if they were there

—

"Q. They nmst have signed before Wailes ever

signed them? A. Yes, sir."

The witness then explains the affidavit by the fol-

lowing :

Plaintiff's Exhibit No. 1.

"AFFIDAVIT OF M. W. SHAW.

"State of Nevada,

County of Eureka,—ss.

"M. W. Shaw, being duly sworn, deposes and says

that his age is 42 years ; that since May, 1904, he has

been a resident of Camp 'Irving,' which adjoins the

mines formerly belonging to the Whalen Consoli-

dated Copper Mining Company, and known b}^ the

following names: The Prince of Wales, the Copper

Glance, the Amazon, the Blue Jay, the Copper Bolt,

the St. Denis, the Black Bird, the Jefferson, the Cop-

per King, the Daisy, the Copper Nut. That he is a

white male citizen of the United States; that he is

well acquainted with the several claims named above,

having lived within a mile and a half of each of

tbem for more than eight months, and lie knows well
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their boundaries, and he knows that from May, 1904,

to Dec. 31, 1904, there was no work done on either of

the said claims named above b}' the "Whalen Consoli-

dated Mining, or an}^ agent or stockholder for the

same, and such work would not have been done in

the time without his knowledge.

"M. W. SHAW.
''Witness: OLNEY LEIGHTON.
''Subscribed and sworn to before me this seven-

teenth (17) day of February, A. D. 1905.

"[Seal] H. F. GOLDING,
"Notary Public in and for Eureka County, State of

Nevada.

"Recorded at the request of S. I. Wailes, Feby.

17, A. D. 1905, at 15 minutes past 2 P. M.,

"WM. SPINNER,
"Recorder.

"The COURT.—Now, we want the facts, Mr.

Shaw.

"A. Yes, sir. When Mr. Lay told me he going to

jump the property, and that the company was de-

funct, and that the company had no officers, and that

he was a trespasser, I says, ' Colonel, then you and Mr.

Leightou both have lied to me
;
you told me that you

was here protecting the Whalen company's interests

when I came here; now you tell me that 3'ou have

not.' 'Well, Shaw, 'Tie says, 'don't call it a lie,' he

says, 'I had to tell you something, because I knew

you were corresponding with the Grand Rapids

stockholders, and I had to tell you something to pro-

tect ourselves.' After he went away he wrote, as

those letters show, asking me to make this affidavit.
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and I refused to Mr. Leighton to do it. Mr. Leigh-

ton came into my cabin, which he never done, but he

came into my cabin three or four times a day, asking

me to go in and make it, and I finally decided I would

do it, and I went in to Eureka and made the affidavit

on the assurance that what they told me was a lie,

was wrong, and I then undei'stood that there was no

officers in the county, no agent or officer of the com-

pany had been there during that year to do the work.

After I left there in August I went into Eureka and

Mr. Spinner told me that Lay did file the names

of the officers of the company, and showed me the

records. I said to Spinner, ' Those people lied to me
from the time I went there until I came away, and I

will travel two thousand miles to rectify this mistake

if I made it.

'

*'Q. When Lay first came there what representa-

tions did he make to .you on your emplojanent in May,

1904?

'^ A. When I went there he said he was protecting

the company's interests, and of the stockholders of

the company.

''Q. Now, to induce you to make this affidavit, he

said he had nothing to do with it all, and was a tres-

passer? A. Yes.
'

' Q. Did you believe him that time ?

"A. I believed hun until I went into Eureka, and

then I believed he was lying all the time.

'*Q. Since you made the affidavit, you found the

truth, found that he had lied to you, and under his

lies you made this affidavit ? A. Yes, sir.

^'ThatisaU.
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"Oross-examination of Mr. M. T. SHAW.
"(By Mr. MITCHELL.)

*'Q. What time did you have that conversation

with Colonel Lay that you last spoke of ?

"A. That I have just spoken of?

"Q. Yes, that you have just spoken of.

"A. December 17, 1904.

"Q. He then at the time explained to j^ou that

he had to do certain things to keep the stockholders

in the east all right, did he ? A. How is that ?

"Q. What was the conversation in which he told

you that he had to lie, using your language ?

"A. Yes, sir.

"Q. And he then explained to you that he w^as do-

ing that work himself, did he?

**A. Yes, sir, personally.

"Q. And that it w^as not the Whalen Company?

"A. Yes, sir.

"Q. That was in December, what date?

"A. The 17th ; I think it was the 17th he got there

;

somewhere in that neighborhood.

"The COURT.—Is that in December, 1904?

"A. Yes, sir; W'hen he returned after being in the

east.

" Q. (Mr. MITCHELL. ) After you had that in-

formation, how^ did you make that affidavit February

17,1905?

"A. Because he told me that he was not protect-

ing them.

"Q. That you say was in 1904, December?

"A. This was made in February.
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^'Q. February, 1905? A. Certainly.

*'Q. Very well, then, liow do you say that you

know that the Whalen Company did not do that

work? A. Because he told me so.

**Q. Didn't you testify in the first instance when

you first went there, you went to work for the Whalen

Company ? A. I did, yes, sir.

'*Q. Then you didn't know that Colonel Lay had

not lied to you at that time—had not explained to

you ? A. Not until December 17th.

''Q. December 17th he did ? A. Yes, sir.

"A. You did know then, December 17th, that the

Whalen Company had not done that work ?

*'A. Yes, sir, that is what he said. Afterwards

he wrote me those letters, and then you made that

copy and sent it to me."

In presenting the many contradictions, explana-

tions, improbabilities and falsity of the testimony of

this witness upon matters material, with all due re-

spect to the Court, I ask its indulgence, if my words

are harsh but true, because the untruths sworn to

by him justify such comment.

Is it not incredible that a conspirator to cheat and

defraud, in the presence of his co-conspirator, should

divulge to a stranger, a person to whom he had been

only formally introduced, so freely the secrets of the

conspiracy, particularly when Col. Lay, his co-con-

spirator had so long guarded the dishonest project

from the witness? If it is such.

Is it not incredible that if a conspiracy existed that

Mr. Wailes would have greeted Col. Lay with the

salutation, '*What do you want of me, Colonel, to
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do?'* He says, *'I want you to jump this property."

"Well, now, I am perfectly willing to help you in

any manner I can, but if there is going to be any

after-clap to this thing and I have to go into court I

can't afford it" (p. 300). Wailes said, "I am your

man." Lay said, "All I ask of you is to sign these

papers, that I have written out, put your foot on the

property, and that is all."

'

' Q. What papers were they ?

"A. The relocation notices" (p. 301).

It solemnly appears from the above that Col. Lay

had written out the relocation papers, and that

Wailes signed them in the presence of Shaw, but,

when confronted with the notices of location set out

in the bill, signed by H. G. Ayleswoith and J. li.

Maley as witnesses to Waile's signature, he explains

the same that the witnesses thereto must have wit-

nessed the signature of Mr. Wailes before Wailes

signed the same; ergo, Lay could not have "written

out" the papers. He did not know H. G. Aylesworth

or J. R. Maley, the subscribing witnesses ; they were

not there—thus imputing to Mr. Aylesworth and

Maley the crime of subscribing as witnesses to a sig-

nature that was not made.

Again : On the 17th day of February^ 1905, he made

the affidavit hereinabove set forth, in which he sweai*s

that "he knows that from Ma}', 1904, to December

31, 1904, there was no work done on either of said

claims named above by the Whalen Consolidated

Mining Company, or any agent or stockholder for

the same, and such work could not have been done

in the time without his knowledge."
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His attempted perversion of the truth contained

in the aifidavit is that Lay had lied to him, and when

he made the affidavit he did not know that Lay had

(not) done the work for the company.

On the 26th day of April, 1904, Lay told him (p.

292) : '*I am representing the company, and have

done so for three years and intend to continue so to

do."

On the 13th day of December, 1904, Lay told him

he was only a trespasser, and was going to jump the

property (pp. 319, 326, 327, 328) ; at times his testi-

mony fixes the date December 17th, 1904.

On the 30th day of January, 1905, Lay wrote to

him from San Francisco (Exhibit No. 6, p. 275), re-

questing him to make the affidavit, which is the only

request made by Colonel Lay, because all other let-

ters are dated subsequent to the date of the affidavit,

excepting Exhibit No. 7, page 277, which is dated

San Francisco, December 17th, 1904, and could not

possibly have reached its destination before December

20th or 21st.

If his testimony is entitled to any credence, he did

know on the 13th or 17th day of December, A. D.

1904, that Lay was a trespasser and ''going to jump

the property." If he knew such fact on the 13th or

17th of December, 1904, he certainly had such knowl-

edge two months later, to wit, February 1'7, 1905, the

date of the affidavit.

Does not such testimony show a wicked and de-

praved mind? Does it not show a bold defiance of

the solemnity of an oath, and the penalty of human

and Divine law therefor ? Does it not show a willful,
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premeditated and deliberate falsification of truth

upon matters material to the issues in this case, in

respect to which the witness could not be mistaken?

If so, appellant asks that the principle of the well-

known maxim may be applied.

Appellant could not refute his testimony—his depo-

sition as well as that of Lay had been taken in Chi-

cago and was in evidence in this case. Shaw knew the

utter impossibility of contradiction at the trial, and

availed himself of the opportunity, but he testified

that he had been charged by the Woodmen's Asso-

ciation of embezzlement, as an officer, of its funds

and expelled from the lodge. He also swore that he

had been, on appeal, reinstated. I now have {dehors

the record, obtained since the trial) a copy of an

affidavit from a member of Maple Camp No. 33,

Woodmen of the World, Grand Rapids, State of

Michigan, stating that he was a member of said Camp
in 1903, w^hen the charges against Shaw were pre-

ferred, when he was expelled and when he appealed,

and that the said Shaw never was reinstated.

I do not ask the Court to consider the above dehors

statement, but I do ask the Court to consider his

other testimony which cannot be reconciled.

TIhe statement ought not to be made, but I feel im-

pelled to do so.

Judge Story, in the case of The Santissima Trin-

idad, 7th Wheaton, pp. 160, 161, says

:

"But when a part}^ speaks to a fact in respect to

"which he cannot be presumed liable to mistake, if

"the fact turn out otherwise, it is extremely difficult
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"to exempt liim from the charge of deliberate false-

''hood, and courts of justice under such circum-

"stances are bound upon principles of laiv and equity,

''morality and justice to apply the maxim, 'Falsus in

^^uno, falsus in omnibus/ What ground of judicial

"belief can then be left Avheu the party has shown

"such gross insensibility to the difference between

"right and wrong, between truth and falseliood?"

See, also,

Wilkins vs. Earle, 44 New York, p. 172.

People vs. Davis, 15 Wendell, p. 602.

1 Sumner, pp. 329-356.

Notwithstanding the deliberate false statements of

the witness as above shown—notwithstanding the

reason and enforcement of the maxim as expounded

and elucidated by Judge Story—notwithstanding the

law that fraud must be established clearly and by a

preponderance of evidence, as any other fact—not-

withstanding the witness Shaw is impeached as above

demonstrated and stands guilty of self-subornation

of perjury, the Chancellor determined, against the

facts and the law, that appellant seeks relief in a

Court of Equity with unclean hands, and adjudged

that by reason thereof he obtained no rights or prop-

erty in the remaining eight mining claims upon

which no work had been done for the year 1904, there-

by convicting him of a quasi-criminal offense.

Appellant insists that so far as the eight named

claims are concerned, respondent cannot question his

right or title.

As a judgment creditor, Respondent Davies on the

18th day of February, 1905, purchased at sheriff's sale
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aU the right, title and interest the Whalen Company
had in and to the said eight claims, on the 29th day of
December, 1904, the date of his judgment, but, the in-

terest upon which the judgment became a lien, by Act
of Law (sec. 2324), reverted to the United States

January 1st, 1905, and when he purchased, he bought
nothing (no work having been done thereon by any
person whomsoever) , and having no interest he can-

not question the rights of appellant, acquired by his

several locations January 1st, 1905.

The Chancellor, in his opinion (pp. 367), says

:

**It is difficult to see why work performed upon

''such claims by a stockholder who had peaceably en-

'•tered thereon prior to forfeiture should not be

''counted as representative work, if perfonned at the

"proper time. These considerations lead me to con-

" elude that a stockliolder in a mining company has
'

' such a beneficial interest in the corporate property,

'^that any mining work done hy him on the unpat-

^^ented claims of the company must he counted «>s'

''representative work/' '

' The work done by Mr. Lay

"on the Prince of Wales, Copper Mountain, and

"Amazon in 1904 was sufficient to protect these

"claims from forfeiture and relocation."

The above precludes an "entity" from thinking or

acting. It is immaterial what his intention, his aims,

his purpose or projects may be, however good or bad

;

the same must be counted as for the benefit of the

corporation without regard to its condition, or the

performance of its duties. It declares that a stock-

holder cannot be a trespasser; it virtually precludes
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a stockholder from claiming and asserting the rights

granted by sec. 2324 to any citizen after a failure to

do the annual work, and if the title reverted to the

United States, it is an infringement of man's natural

and constitutional rights.

The law as given by Judge Bradley in the case of

Graham vs. Railroad Company, 102 U. S., p. 160,

differs very materially from the principles govern-

ing the Chancellor in deteraiining this case.

Judge Bradley saj's

:

"It is contended, however, by the appellant, that

"a corporation debtor does not stand on the same

"footing as an individual debtor; that while the latter

'^has supreme dominion over his own property, a

"corporation is a mere trustee, holding its property

"for the benefit of its stockholders and creditors, and
'

' that if it fail to pursue its rights against third per-

"sons whether arising out of fraud or otherwise, it

"is a breach of trust, and creditors may come into

"equity to compel an enforcement of the corporate

"duty. This, as we understand, is the substance of

"the position taken."

"We do not concur in this view. It is at war with

"the notions which we derive from the English law

"with regaixi to the nature of corporate bodies. A
"corporation is a distinct entity. Its affairs are

"necessarily managed by officers and agents, it is

"true, but in law, it is as distinct a being as an in-

" dividual is, and is entitled to hold property (if not

"contrary to its charter) as absolutely as an indi-

"vidual can hold it. Its estate is the same, its interest
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''is the same, its possession is the same. Its stock-

" holders may call the officers to account, and may

''prevent any malversation of funds or fraudulent

"disposal of property on their part. But that is

"done in the exercise of their corporate rights, not

"adverse to the corporate interests, but coincident

"with them.

"When a corporation becomes insolvent, it is so far

"civilly dead that its property may be administered

"as a trust fund for the benefit of its stockholders

"and conditions. A Court of Equity, at the instance

"of the proper parties, will then make those funds

"tinist funds, which, in other circumstances, are as

"much the absolute property of the corporation, as

"any man's property is his."

Hollis vs. Briei^eld Coal Co., 150 U. S. Rep., pp.

383-385.

Harper vs. Northwestern Manufg. Can Co., 48

Minnesota, pp. 192-195.

Gould vs. Little Rock M. R. & T. Ry. Co., 52 Fed.

Rep., p. 680.

Helliwell on Stockholders, sec. 15.

Again: The Government requires good faith upon

the part of the claimant.

Lindley on Mines, section 629, says: "The object

"of the law requiring work is that the holder of the

''mining claim shall give substantial evideyice of his

''good faith/'

Royster vs. Miller, 76 Fed. Rep., p. 52.

In section 633, Lindley says
: '

' Manifestly, the mine

"must be represented and the annual work performed
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*'})y or at the instance of the oivner or some one in

*'privity ivith him. Work clone b}'^ a mere trespasser

^'or stranger to the title will not inure to the benefit

''of the locator, although ultimately paid for hy the

''claimant''; and cites;

1st Morr. Mining Rep., p. 536.

Nesbitt vs. DeLaman Nev. G. M. Co., 24 Nev. p.

278.

In Smelting Co. vs. Kemp. 104 U. S. p. 655, Justice

Field says: "Labor and improvements within the

"meaning of the statute are deemed to have been had

"on a mining claim, whether it consists of one loca-

"tion or several, when the labor is perfonned or the

"improvements are made for its development; that

^^is, to facilitate the extraction of the metals it may
"contain."

Snyder on Mines, section 494, says work "must be

"done by the owner, or some one of them when there

"are more than one, in their behalf and at their in-

"stance and reqtiest * * * was the work done

"with the intention of holding the claim and protect-

"ing it from forfeiture, and was it sufficient for that

"purpose rather than the question under what name

"was it done," and cites

Jupiter Min. Co. vs. Bodin Con. M. Co., 11 Fed.

Rep. 682.

St. L. S. & R. Co. vs. Kemp, 104 U. S. Rep. 636.

Appellant is before this court holding the hand of

Government by reason of his several valid locations,

and in the name of the United States asserts that the

Whalen Co., since 1901, has not complied with the
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provisions of section 2324, but that Col. La.y, a stock-

holder, with the intent to preserve the rights of the

corporation and to prevent a forfeiture in the years

1902-1903, did work which may inure to the benefit

of the corporation.

In those years he did development work; he did not

assort ore on the dinnp, extract the same from the

mine and mingle with ore taken from his own mine

and transport the same for reduction, while in 1904

such was the character of all the work done. The

character of his work in 1904 is conclusive evidence

that it was his "intent to reimburse myself for

"moneys I had spent on it before," and that as to

such work he became and was a trespasser, and if not

a trespasser, such work does not and cannot be

claimed by the AVhalen Co. as work done by it, neither

can it inure to its benefit, because the law requires

^Hhat the holder of a mining ckiim shall give suhstan-

''Hial evidence of his good faith/' and that the work

was done "'with the intention of holding the claim and

"protecting it from forfeiture/'

Respectfully submitted,

HENRY K. MITCHELL,
Counsel for Appellant.




